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As it is neceſſary, that the principal Parts of a Building, 


or Ship, be ſubſtantial ; ſo the Foundations of our Pro- 

ceedings ought to be laid in Truth and Juſtice. 
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A S it has been ſaid that there is a very im- 
portant Jetter from capt. Finch, which is not 
produced in the caſe of the Mills Frigate ; the 
letter referred to is now publiſhed, that every 

poilible inſinuation againſt the impartiality of 
the caſe may be obviated. 

In the firſt part of the 8th page of the caſe, 
the paſſages of this letter which are moſt fa- 
vourable to the pleas of the underwriters, are 
inferted in the captain's own words; and it was 
preſumed, that the ſevereſt impartiality could 
only require the ſtrongeſt paſſages to be men- 
tioned, without troubling the publick with a 
full copy of a letter in itſelf no way intereſt- 
ing; however, the following is a copy. of tne 
letter *, on which it is inſinuated that ſo much 
depends. | | | 

GEzNTLE- 


* The inſurance was made the 19th of june, and this 
letter was received the 25th of September following. 


£-2-3 
Baſſeterre St. Kitts, Auguſt 8, 1764. 


GENTLEMEN, 


F wrote you by capi. Murphy that I ſaid from 
Nevis on the 26th of July, and on the 27th, 
being about 5 miles to the weſtward of St. Euſtatia, 
ſuddenly diſcovered the ſhip had ſprung a leak, and 
that ſo very bad as ie force me to put about imme- 
diately and ſtand for this road, where J arrived on 
the 28th late at night. I made a protejt and be- 
gan to deliver ſugars to capt. Meran and Stubbs, in 
order to lighten the ſhip, and, on the 41h inſtant, 
bad a ſurvey held on her by a warrant from the 
judge of the admiralty, before whom it appeared 
that the ſhip then lying at anchor, with ſcarce any 
perceptible motion, made 12 inches water in 15 
minutes; THAT THE FASTENING OF HER Bor- 
TOM BEING CHIEFLY BOLTS AND SPIKES WAS 
ENTIRELY DECAYED AND EAT UP WITH RUST, 
AND SEVERAL OF HER PLANKS WERE MUCH 
STARTED, ONE OF WHICH WE COULD PERCEIVE 
WAS STARTED ABOVE AN INCH FROM THE 
TIMBERS ALL THE WAY FORE AND AFT®, 
They therefore unanimouſly agreed, that the ex- 
pence of repairing the ſbip would be much more 
' than the. value of the ſhip and Teig bt, beſides the 
riſque of her not bearing to be hove deten, as fhe is 
fo very loole, and the untertain weather we are 10 
expe? at this ſenſan of the year, I am now pro- 
ceeding lo deliver ihe cargce, c. 


| It 

In the caſe page 8, it is ſaid, 

That the iron bolts by which the planks evere faſtened to the 
timbers, were intirely aecayed and ect out by ruſl, and feveral 
of ber planks fiarted, one of them more than an inch from the 
tember all the æuay fore and aft. 

This is the only material part of this letter in favour of 
the underwriters, which has been already given to the put - 
uch, and therefore the infinvation that an important lettec 

}25 becn conceaicd will appear to be groundleſs. 
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It was fully proved in court, that this ſhip 
was condemned on account of the impractica- 
bility of repairing her at St. Kitts, and that if 
ſhe had put into any port in North America, 
ſhe might have been repaired at an eaſy ex- 
pence “. 

Every perſon of the leaſt diſcernment will 
perccive, that the queſtion before the publick 
is not what was, or what was not, eventually 
proved to be the real condition of the ſhip, 
after the Surveyors had been enabled, by her 


- ſpringing a leak, to diſcover that which could 


never have been diſcovered before; but the real 
ſtate of the queſtion is this, 

Does the cuſtom of merchants, does common ſenſe, 
im paſe upon the aſſured the hard neceſſity of war- 
ranting to the underwriters, that which it is abſo- 
lutely impoſſ ble for him to know or warrant ? or, 
If the aſſured order every repair to be made on his 
ſhip, which the underwriter himſelf would or could 
recommend, if he had been the commander of that 
ſhip, can the aſſured be required to do more than 
his? 

Theſe queſtions muſt be ſubmitted to the 
publick, and according as they are determined 
will depend the future propriety, of either giv- 
ing a premium or not, to any underwriter, as 
a conſideration for his ſtanding in the place of 
the aſſured. 

If the caſe, as it is now lain before the pub- 
lick, thould be repreſented by the underwriters 
as an unfair and partial ſtate of. the Queſtion, 
the owners would be glad to ſee a more im- 
partial one drawn up, under the direction of 
the underwriters themſelves. 


* This obſervation is now added, as many gentlemen 
ſeem not to apprehend what is meant by the ſhip's be- 
ing condemned on count of a local incapacity ot being 
repaired, 
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The Caſe of the Mills Frigate, or the Ap- 
pendix, will be delivered to any Gentleman 
who ſhall call for them, either at Lloyd's 
Coffee-Houle, or at Mr. Young's, Bookſeller, 
under the Change. | 
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AN 


ANSWER: 


To the CASE of the 


MILLS FREG ATE. 


HE Author of the following Pages, unac- 

cuſtomed to publications, ſubmits his 

thoughts to the candor of his readers. He 
happened to be preſent at the laſt trial, but was not 
of the jury, nor is in the leaſt intereſted in the af- 
fair. He means to prove, that the laſt verdict is 
agreeable to equity, and has no tendency to produce 
any effect detrimental to commerce. 


As it will be neceſſary to examine the Matter 
contained in the Pamphlet entitled THE CASE, Oc. 


-paragraph by paragraph, it is hoped the Public will 


excuſe what prolixity or repetition may be occaſi- 
oned thereby. The point itſelf, viz. the equity of 
che laſt deciſion, might otherwiſe be eaſily ſettled, 
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Every efob iſhed uſace or cuſtom, when ſound er- 
roneous, ought to be laid aſide. How far cuſtom 
is erroneous in this caſe, is now to be conſidered, 
The lols of a ſhip rarely happens where there is 
not ſome new circumſtance attending it, and there- 
fore equity will be different in different caſes, 


It is granted, that if the aſſured informs the in- 
ſurer of every circum ance known to him, fairly ang 
hon'ſily, it ought to be deemed a good inſurance, 
and that Meſſ. John and Thomas Mills did 1n{ure 
on thele principles, there is not the leaſt doubt. 
However, what is meant by the inſurer's ſtand- 
ing exactly in the place of the aſſured muſt be en- 


quired into. 


The owners purchased the ſhip, as ſet forth in 
their caſe, in the year 1757. She was a French built 
ſhip, and coſt goo J. beſides out- fits at that time, 
to the amount of 1649 J. and no doubt made ſe- 
veral voyages during the ſucceeding ſeven years, 
until condemned in 1764 ; having conſtantly had 
refh repairs, at a conſiderable expence every voy- 
age, to the ſatisfaction of the captain, and in the 
uſual way of ſhip-buiiders, but ſo as not to run 


her charg roo high. very one mult be ſenſible, 
that ſhips can only hold out a certain time, and 


particularly, that ren h built ſhips are very de- 
ceittul, which every owner ought to conſider, 
ma ing a dedu*tion each voyage in the value in- 
ſured he c ptein + | etter of the 23d of April, 
1704, gives ſufficient proof, that the ſhip was 
much ſtrained by the hard vale and heavy fea, in- 
ſomuch that "they could ſcarce keep her free, or, 
in other + ors ;*:revent her found ering 3 and that 
the ihip was // /:./excd, the could nut carry fail 
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on the wind, and was entirely incapable of beat- 
ing back to Madeira, or of making for the Ca- 
naries in her <ww2ak, lealy, and diſtreſſæd condition; 
they therefore bore: away for Nevis before the 
wind, It likewile relates, that her weakneſs and 
complaints were chiefly in her upper works, and 
that 27 zeceſſrry repairs ſhould be done with the fru- 
g2/ity which circumſtances would admit of. 

The ſhewing that Letter to Mr. Hayley and 
the other underwriters was certainly very proper 
and fair. And it ſhewed great candor in the broker 
to warn Mr. Hayley againlt underwriting too much 
on the ſhip. But admitting that he and the other 
inſurers were informed of every circumſtance re- 
lating to the ſhip known to the aſſured, they ne- 
ver doubted that the captain, who 1s the owner's 
agent, would put the ſhip into a ſuitable condition 
for the voyage; and in all policies it is expreſsly 
ſaid, that ſhe is a good ſhip, which binds the 
owners to warrant her every way ſufficient to per- 
form the voyage. It was on theſe dependencies 
that the inſurers underwrote this ſhip, and on no 
other, This, it muſt be acknowledged, is an a- 
lliſbed rule and cuſtom between the aſſured and in- 
ſurer. The buſineſs of the infurers was not to 
put the ſhip into a condition fit for the voyage, 
but after ſhe was repaired, to fland the riſk of 
ſtorms, which might happen on the paſſage 
homeward. With regard to the character of the 
ſhip, as given in by the ſurveyor on the part of 
the underwriters, as properly fitted for the out- 
ward bound voyage, it cannot be an argument of 
any validity on the voyage homeward, more eſ- 
pecially after the dreadful hiſtory of her weakneſs 
by the violence of the weather off Madeira, 
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The underwriters were undoubtedly bold, and 
had realon to be apprehenſive of dangers, which 
they have very narrowly eſcaped paying for; %. 
ſhip ſailed the 26th of July, and on the 27th in 
the evening, ſbe ſprung a leak in fair weather, and 

| being in danger of foundering, returned to St. K ts, 
and was condemned. 


Whether the owners are right in alledging, that 
they are fairly intituled to recover the loſs from the 
laſt inſurers, muſt next be conſidered. But, firſt, 

with regard to the note pointing out the Sum in- 
ſured, which was 3co J. on Meſſ. Mills's fourth 
ſhare {though it then coſt them or ſtood in their 
books at 7007.) and on the' freight, for the gene- 
ral account of all the owners, 1000 J. nothing can f 

be drawn from this as to the real value of the ſhip ; 
but, on the contrary, it ſhews to the prejudice of 
the owners, that ſhe had been a very unſucceſsful 
and expenſive ſhip. Her being frequently patched 
and repaired, muſt have been the cauſe of ſo 
high a debt againſt her; but the true price a ſhip F 
is worth, is the ſum ſhe will ſell for. | 


1 


The underwriters plead as objections to the pay- 
zent of the Joſs, the inſufficiency of the ſhip, al- 
though only proved by the event, after a contract en- 
tered into, before this inſufficiency was, or could be ſuſ- 
pefted, Every thing proves that the contract on the 
part of the owners was not fulfilled. The captain, 
to remove ſuſpicions of the ſhip at Nevis, in order 62 
to cbiain a load of ſugars, got ſix captains to ſur- 
vey his ſhip, which they accordingly did, and re- 
ported that the ſhip's making more water than uſual 
on the outward voyage, was owing to ſome neglect 
in caulking her, which might be eaſily rectified, and - 
| that ; 
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that ſhe appeared otherwiſe to be ſtrong and ſound, 
fully ſufficient to carry a cargo of ſugar to Lon- 
don. The ſhip was caulked agreeably to theſe direc- 
tions, from an external ſurvey, and by means of 
this ſurvey, the captain procured the loading of ſu- 
gars; but who will ſay that ſuch a ſurvey, with re- 
card to the inſurers, was ſufficient, or agreeable 10 zbe 
eſtabliſhed uſage and cuſtom? The ſurvey taken by 
the ſix captains was no way more available than that 
of the maſter himſelf, who better knew how, and 
in what manner the ſhip complained during the 
bad weather; and his report to the other captains 
was the chief thing they could judge by ; for a 
_ however bad, /oo/ened, and rotten ſhe may be, 

ay appear ſightly in a harbour of till water, and 
al that can be ſeen by examining her upper works, 


muſt ſignify but little. 


It appears from hence, that although the captain 


ge by his letier from St. Kitts, that the neceſ- 
lary repairs fou be made there, before the ſhip 
turned up to Nevis, from which laſt port this in- 
ſurance commenced, yet thele repairs were not done. 
Whereas, if he had ated agreeably to the eftabli/hed 
uſage and cuſtem on his firſt arrival at St. Kitts, after 
having met with fuch tempeſtuous weather, and the 
ſhip's being in fo diſtreſſed a condition, he would 
have applied to the judge of the Admiralty Court, 
to erder an accurate ſurvey, to know whether the ſhip 
was in a condition to carry à heavy load of ſ'inars. 
This was a duly incumbent on him as the owners 
agent, and which they are anſwerable for. Had 
ſuch a ſurvey been made, the ſhip-wrights (on hearing 
of the ſhip's being /o;ſened,, which implies the weak- 
neſs of the planks and timbers, not of the ſheathing) 
would have applied their chiſlels and hammers, 


ripped 


3 CE OE TIE 


- 
— — 22. m——U—U) 24 * 
. — th " 5 " 


— 
| — 
— — —— — £ mL by — 
WV es — — — - <_— 
* 8 2 
— 4 


1 — — — 
2 ha 5 
3. 


28 E 


. 
. , 
*% os wot: 


——__ Hg > — —— — — ——— — 


— — 
— 23 cer 
4 2 -4 « 


s of — 


1 


1120 J 


| ripped off part of the ſheathing, and the lining in 
[| the inip's hold, and examined "her bolts and faiten- 
ings, whereby they would have found the defects 
which afterwards appeared, and the mpe//ilzlity of 
the ſhip's undertaking a voyage heavy laden, and 
probably in worſe weather homeward in the hurri- 
cane months, than ſhe met with when light on the 
outward ; without a thorough repair. This neglef of 
tie orone/ g agent is an inconteſtable argument why 
the inſurers on the voyage home ought not to pay the 
loſs; but no doubt, the captain acted for the belt, 
and with a view to the intereit of his owners, bt 10 
my into ber defects tro much; and as he ventured his 
lite, it muſt be ſuppoſed, he did not ſuſpect the ſhip 
to be in ſo miſcrable a condition, as ſhe af erwards 


turned out to be. On her being unloaded, atter put- 4 
ing back, it appeared tO the /urt v. vor ap 712/04 A the + | J 
judge of the | Vice Admiraliy court at St. 1 Ie, that N 
the had ſtarted a plank hy the zronbel!s bing decayed 4! 


aud cal ont WK wW ruft, and they declared that the ſip 
Was in a bid condition, entirely writ lo prececd on 
her voyage, without being firſt theroughly repa r- 
ed, bat which could net be dene compleatly, without 
wore rxperce twan value of the ſhip and freight 5 

o aut, end therefore condemned her, though q 
= lim ers and Plaiiks were perfe aly ſound, 


It cannot be ſaid that the ſtarting of theſe planks i| 
happened {uddenly and in fair weather. It uk moo 
been gradual, and the effects of ſtraining in ihe bod 

weather r, on the voyage outward. Nor could the 
bolts be ruled all at once. Wherefore it muſt be 
i Imitted, that the grand defects were previous to the 
commencement of tie riſque entered into by the in- 
kirers, 1or which they had the common premium 92: g 

the 
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the eſtolliſbed uſage and cuſtom, that the ſhip is every 
way qualified for the voyage. 


It was lucky for the inſurers, and allo for the lives 
of the ſhip's company, that ſhe returned ſo ſoon. Had 
ſhe continued out for a few days, ſhe could not have 
beat back to windward, and in all probability would 
have foundered ; in zhich caſe the inſurers muſt heave 
paid the leſs, as then the true cauſe could not have 
been known, but the loſs would have been imputed 
to a ſudden accident, and every inſured his, which 
tounders, mu.t be paid for at one price or other, 


It is obvious, that the owner of a ſhip after a 
loſs, has always the advantage of ſupporting the 
higheſt value he puts on her, "by which means the 
unvervriters for want of proof of the eſtima— 
tion's being over-rated, and that the ſhip was not 
qualified for the voyage, are often defrauded, lives 
loit, &c. But in the preſent caſe, after undoubted 


preof of the real worth of the ſhip, and that the 


owners are paid the ſum ſhe did actually ſel] for, 
there cannot be the leaſt ſhadow of reaſon to com- 
pel the inſurers to pay the price of a good fhip, or 
rebuild an old one. 


The owners cASE ſets fo th, that it was a particular 
part of the evidence admitted in court, that no ma- 
terials could at that time be purchaſed in the iNand 
proper to repair the ſhip, nor any dock in which 
ſhe could be hove down, even if materials could 


have been purchaſed, &c. and that on account of 


this local incapacity of being repaired, they con- 
demned her. Great ſtreſs ſcems to be laid by the 
owners on that local incapacity, which ought to be 
entirely out of the matter in debate, and on due 

conhderation 
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- conſideration turns rather in favour of the inſur- 
ers, which cannot be better proved than by afk- 
ing the following queſtion ; on the ſuppoſition thar 
there had been a proper place or dock, with every 
neceſſary material to have repaired the ſhip, would 


the owners have been intitled to recover the cos 


of refitting the ſhip, whoſe deſects were ſolely 
occaſioned by the bolts being ruſted long before 
the inſurers rifk commenced, in ſo much that 


every plank probably muſt have been taken off 


from the ſhip's ribs, and new bolts or treenails drove 
in the room of the old ones? 


By the laſt ſurvey, which was at St. Kitts, / ap- 
pears that the faſtenings -of the boltom, being cb isi, 
bolts and ſpikes, <vere enti; ly Gecay ed and eat up with 
ruſt, and ſeveral of ber planks were much ſtarted, 
one of <wh:ich they could perceive was ſiarted above an 
inch from the timbers, all the <vay fore and aft. They 
therefore unanimouſly agreed, that. the expence of re- 


pairing the ſhip would be much more than "the value of 


the ſhip and freight, befides the riſk of ber not bear- 
ing to be bove diton, as ſhe was ſo very looſe, and the 
weather at that ſeaſon of the year uncertain. Does 
not all this ſhew, that the ſhip wanted to be totally 
tripped and rebuilt, that ſhe was nothing but a 
cluſter of looſe timber, which of itſelf is of ſmall 
value, compared to the workmanſhip and other 
materials, Can it be equitable, that the inſurers 
pay for the. rebuilding of this ſhip? Is it not the 
eſtabliſted uſage ond cuſtom, that every ſhip in ured 
muſt be in a condition fit for the voy-ge ? Can it be 
ſuppoſed that the underwriter inſures againſt what 
has already happened ? Does the loc incopacity 
concern him in a f;/e vezage from any port in the 


globe? Although it might be different if the wo 
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bad been inſured at once both out and home, as the 
bad weather might have happened within the time 
of the contract; in the preſent calc, it certainly 
lays with the owners to bear ſuch a loſs, or 4 pay for 
rebuilding z, it was the owners who {en: che thip to 
Nevis with a vicw of gain, and they , themſelves 
ſtood the chance of the ſhip's holding out ; but, un- 
luckily for them, her laſt voyage proved one more 
than enough, and expoſed their jnadvertency to her 
being a French built ſhip, which uſually become 
— 1 in a few years. | 


The contract, between the aſſured and inſurer 
from all ports or places whatever, is always on the 
expreſs condition that the ſhip is gualified for the 
voyage. Owners of ſhips are ſuppoſed to gain by 
them; and if they keep them on the ſea too long, 
they, and not the inſurers, ought to bear the lots. 
If not, the inſurers muſt, in the end, pay for every 
ſhip that fails on her laſt voyage. 


It is very common to inſure ſhips home from a 
port abroad, before it is known that the ſhip is 
arrived out, and likewiſe on the firſt day or two 
after her arrival at home, to inſure her on anotlier 
voyage our, by which means the ſhip is conllantly - 
kept inſured, But does not the eflabliſhed x/age and 
cuſtom always imp, That the ſhip ſhall be made 
good and fit for each voyage. 


It is remarked, that the jury on the firſt trial de- 
termined, that if a merchant of reputetion ard chorace 
ter, ord:rs every proper repair to be made on his ſhip, 
and if any circumſtance occurs, honejtly tells the under- 
writer of it; the aſſured cannot be prejudiced in is 
inſurance by any after- diſcovery of inſujhciency, coli 

* | could 
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1 could not before by any ways or means whatever. be 
1 ei. her known er ſuſpected. 


Can that jury, on refletion, ſay, that a legal ſur- 
vey was taken, and every proper repair done to the 
ſhip to enable her to perform the voyage? In this 
particular they perpiex two things together, the 

repairs done at London, and thoſe which ſhould have. 
been done to fit the veſſel for returning home. 
And they forget the alarming hiſtory given by the 
captaiil's letter, of the great difficulty there was to 
keep ber from finting, in her weak lieſened condi- 
tion, Cc. whereas the preſent inſurers are only con- 
| : nected with the voyage home, and are to ſtand in the 
place of the aſſured on a ſhip fit for the voyage. 
| The grand point theretore is, Whether inſurers are 
to be anſwerable for defects, which are conteſt ably 
proved to have happened long before their rilk 
commenced, and whether after ſuch defects appear, 
they are obliged to re/aild a worn out ſhip jor an 
owner, and then ſtand the riſk into the bargain, It 
is of no moment how or when thele defects were 
found our, if they did not happen within the time 
f the contratt. 


Truth comes forth in various ways. The 
captain very judiciouſly returned inſtantly to make 
another and proper ſurvey. The inſurers do not 
fefule anſwering for the riſk of the weather and 

> __ freſh accidents, but they require and expect, that 
the owners ſhall find new bolts and other mate- 
rials to pat the ſhip in a condition fil to proceed. If 
it was inipeſſible, the loſs certainly falls on | them- ö 
ſelves. | 7 
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| 
The jury, on the firſt trial, who gave the ver- 
dict in favour or the owners, mult have reaſoned 
on more ſolid principles, than thoſe {ct forth in the 
Owners CASE, 


\ 


It is very proper that matters of this fort ſhould 
be left open to the deciſion of juries, to put owners 


of ſhips on Ibeir guard, what ſhips they lend to ſea, 


as it is evident this ſhip was a very bad one to be /p 
ſira.ned, loo ned, and wreoiched y weak, with a light car- 
go on board outward bound. Will a conteſt about 
a ſhip of this fort make a precedent to open a field 
for endleſs law-fuits and uncertainties, or ſhall hu— 
man prudence be baNed under the faireſt and moſt 
upright intentions? No; juries are ſtill to be found 
who will diſtinguiſh things and circumſtances, and 
who will throw this loſs where it ought to fall. 
With regard to the owners ſituation, it mult be conſi- 
dered how much they have ſuffered by the laſt trial's 


going againſt them, and whether they have made a 


juſt demand on the underwriters, as at beſt there 
is only an average lo, which opens the policy, and 
ſets aſide the valuation. I his will appear on a ſup- 
poſition of the ſhip's arrival back at London. She 
was in their debt 700 J. for each 4, but Meſſrs. Mills 
valued their ſhare at, or inſured only, 300 J. which 
was certainly high enough, together with 250 J. for 
their & of the freight; if ſhe had come back to 
London, the ſailors wages and other expences would 
have amounted to at leaſt 600 J. and the ſhip muſt 
have been fold, ſuppoſing the materials good, as a 


wreck for about 500 /. not being worthy of re- 


building even in the river Thames, by which 
there could only remain goo J. to all the owners; 
C2 each 
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each 2 would then have got net 223 J. and 
they Ga get by her ſale at St. Kitt's, +27 J. 2 5. 


8 d. 
* If the ſhip had arrived back at * 
Freight would have been nearly 8 
Ship as a wreck, but with tolerable le ee 
w ould | have fold at — $60 "© 6 
3 J. 150 © 6 
Expences loading, c. c | 
at Nevis 58 „ 
Sailors wages, proviſions, and 
charges at London, — 9 
| boo . © 8 
44 


Fach ! os Lie 4 
Ditto 8 8 « FD the ſale at St. 3 
Kitt 85 — — " 


Neit loſs by the condemnation C. 197 17 


— — 
+ Owners ſtate of their demand. 
Chip fold at St, Kitt's on being condemned, 


at J. 402 7 © currency, exchange 5 L. 229 18 
at 75 per cent. — 


Expences from putting back to the time of ſale, 

Entry, pumping, bal- 

arena Con 17 62 7 10 
Proteſt, nails, admi- 
b ral, and = 22 16 2 

ney ” fees, — 
Captain's expences, ; 

and -.:tendance ail 19 4 © Sterling. 

ſold — 


— 


— 


nne, i 59 13 1 


unloading her outward cargo 


will ſold — 


Sailors w: ages from the time of 
{ or 24 4 


* —. 121 7 5 


Nett proceeds each 4 C, 27 2 8%, is — L. 108 10 10 


x of 


wi O 18 VL 


q 


( 17 J 
8 d. 4 each, ſo that the nett loſs to each 7 ſhare 
is 197 J. 175. 3 d. 2, by which it appears, that 
the great loſs ariſes from the badneſs of the 
ſhip, for it is no part of good merchandize to reap 
gain from an accident, or from the inſurers by the 


loſs of a ſhip +. It is not improbable that ſome of 
the other owners put a higher eſtimation on their 


| ſhares of this ſhip, than Meſſrs. Mills did, by in- 


ſuring the whole ſum of 700 J. for each 4}, beſides 

the 1000 J. on the general account of freight, 

and if that is the caſe, it no doubt galls them a good 

deal to be diſappointed of getting 9507. * out of 
| which 

4 of the ſhip inſured and valued at C. 300 0 © 

Z of the nett proceeds, C. 27 2 9 | 


If CL. zoo gets £.27 29, C. 100 0 © 1s. 9 1 0 
| G3 6 


Owners demand on the ſhip J. 90 19 o per Cent. 
Ditto, ditto freight, L. 100 o © per Cent. 


Owners demand on - ſhip value at C. 300 0 © 
y at C. 90 19 © per Cent, Is 273. 37 . © 
Ditto did receive each 4 L. 27 2 8%, or — 27 3 o 
Ditto demand on C. 1000 freight, each © 120 £ 


L. 100 per Cent. P 


Would get if the inſurers paid —: L. 5% o o 
Would only get on arrival at London, — 225 © 0 


Nett gain by the loſs if paid, — C. 325 0 o 
Ship debtor in owners books, each 1, L. 7000 © o 
Freight inſured, (. loco ditto — — 250 0 o 
| L. 950 © 0 

Incident expences, loading, Ic. at Nevis, C. 200, 4 is 50 0 0 
Would receive by the loſs . — uns £: 900 0 a 
Inſtead of the ſhip's ſafe arrival at London 230 ©0.-0 
Nett gain by the loſs, — 675 © o 


2 1 2 
Ito the full of what the ſhip owed had been inſured, 5 


DC ESE 
— 


" P * 
— — 5 — 
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which they would only have had to pay their pro- 
portion, about 50 J. incident expences at Nevis, 
hut no wages, hy which an owner who inſured with 
that valuation, would get by the loſs nett 675 /. 
being a cifference of 2700 J. in all on this ſhip “; 
and all choſe gentlemen who contend that Meſſrs, 
Mills ſhould recover their more moderate valuation, 
have exactly the ſame arguments for any of the 
other owners recovering the ſum of their hig va- 
Juation. How far this ſhould be encouraged, and 
whether by it a field for fraud would be opened, 
the public are to judge. Beſides, for the benefit of 
the careful and honeſt merchant, the reſtraining the 
payment of the loſs demanded in this cafe, will 
probably. ſhew that it is th:owing money away, 
to inſure the ſum of an imaginary value of ſhips 
and freight, which too commonly is the cafe, by 
the erroneous cuſtom of inſuring them ſeparately. 
To prove thts would encroach too much on the rea- 
der's time, and would be a deviation from the de- 


bate in queſtion. 


The preſent reply to the writer of the owners 
CASE is meant to prove, that his ideas of their 


property in this ſhip are, greatly over-rated, as well 
as of the eftabliſted cuſtoms of the ſettlement of 


lofies, and the expreſs ſtipulations on the part of 
the aſſured. For it is to be obſerved, that though 


all other perils, loſſes, and misfortunes, that have 
>. | 5 or 


© If the owners were to gain their point, it would lay a 
foundation for frauds on other hips equal to this ſum of J. 2700 
more than ſuch a ſhip as the Mills Frigate could poſlibly vieid 
on her return to London. The owners may probably alledge, 
that their ſhip would be worth mare than the L. 500 ſhe is eſ- 
tinated at in this anſwer ; and not to differ with them for 1, 
2,*6: £.300; yet there would $11! remain a large bait for mal - 
prat:ices. 3 95 | 


E 


or ſhall come to the hurt of the ſhip, are inſerted 
in all policies, 5, is ,! implied that the inſurer is to 
flart fair, with regard to internal a; well as 
external defefts. A maſt might have been fprung 
on the outward voyage under the decks, and yet 
the captain might not fee it, for notwithſtanding 
the diſaſtrous biſtery given by bimſelf of the ſhip's 
weak and looſened' condition, yet he did not take 
the 'eSabhſoed metlud of applying to the judge of 
the Vice Admiralty court, who would have appoint- 
ed carpenters' to examine- her bolts, planks, ribs, 
and might even have ſpied rat- holes; all which dama- 
ges would thereupon have been ſeen, and were ac 
tually ſeen at the laſt leg ſurvcy before the ſhip was 
condemned. It is therefore an object held in con- 
templation, that the c,, or bis agent, ſhall fol- 
low the efablifned iſage and cuſtom, to put thr ſhi 

in a condition fit 40 go to fea befere the inſurers 4 
commences, which if not fulfilled, the jury on the 
firſt trial certainly miſtook the fundamental prin- 
ciples of inſurance, ſo far as relates to this cafe. 
On the ſecond trial, the jury ſaw the affair in the 
proper light, that although the owner einployed 
an able ſhip builder, and had the ſhip fitted in the 
molt complete manner to all appearance, yer they 
conſidered this trial cas with the inſurers tome, aid 
entirely unconnected with the voyage out. They had it 
ſtrong from he captain's con letters, and tive v 
evidence, that the ſhip had met with very lempe/- 
tuous weather, was flrained, la:ſened, and in a diftrejt 
condition, and eonſidered that latent defects could not 
be diſcovered by the ſurvey of half a dozen captains. 
They conſidered that the underwriter on this voyage 


had 
* A ſhip cf this fort may be fiited from 200 J. to 105% 1. tn 
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had new bolts before ſhe left London, 


120 } 


had ne ſurveyor at Nevis, that the judge of the 
Vice Admiralty court is he eſtab:iſhed perſoz to have 
been applied to at firſt. They held it as neceflary 
in juſtice and equily, that a ſhip be made fit for 
the voyage, before the inſurers riſk commences. They 
were convinced that the means of knowing whe- 
ther the ſhip was really, actually, and in fact, 
capable of performing the voyage, were not uſed 
and they moſt wiſely conſidered, that the captain 
is not the inſurer's agent, but only the owner's, until 
the voyage is actually begun, and the ſhip every 
way well qualified for that purpoſe. *They therefore 
gave their verdict againſt the owners. 


With regard to the. gentlemen, whoſe merchan- 
dize conſiſts in collecting by retail, and delivering by 
wholeſale, a multiplicity of words, ſome intelligible, 
others not, ſuch as ſubſiratum & ditum, alias, ground 
and given, it muſt next be conſidered, whether the 
plaintiff or deſendant ſtands on the firmeſt ground, 
or which of them muſt give ground according to 


law. 
„ͤ» ᷑ » 


| « Pleaſe your Lordſhip, and you gentlemen of 
ic the Jury, | am c—n—1l for the plaintiff, This 
« js an action brought by gentlemen who are 
* merchants of as diſtinguiſhed character as any 
% jn London, are part owners of a ſhip named the 
„ Mill's Frigate, and ordered an inſurance to be 
4 made on the body of the ſhip, her materials, &c. 
eat and from Nevis to London; this ſhip was ſuf- 
« ficiently well fitted before ſhe left London, and 
« was deemed every way well qualified for the 
„ yoyage both out and home; but tempeſtuous 
| . weather 


m7 < 8 


4 
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„ weather having happened on the voyage out- 
« ward, as appears by the captain's letter, the 
& plaintiffs, very openly and fairly, ordered this 


letter to be ſhewn to the inſurers at the time, and 


* before, they underwrote the policy; which I 
*© muſt inſiſt is all that was incumbent on them, 
«© &c But not to take up too much of your Lord- 
** ſhip's time, I ſhall call the evidences and ſtate 
„the facts, from which your Lordſhip will apply 
* the law. And I have no doubt you gentlemen 
of the Jury will give a verdict in favour of the 
„ plaintiffs.” | 1 


It is a fact, that the ſhip was, when ſhe left Lon- 
don, ſufficiently fitted for the voyage, 


It is a fact, - that the broker, by order of the aſ- 


ſured, produced the captain's letter to the inſurers 
before they ſubſcribed the policy, and gave all the 
information known to the owners. 


It is a fact, that the underwriter, Mr. Hayley, had 
begun to write 300 /. but on the broker's telling 
him he was too bold, he altered it to 2007. 


It is a fact, chat he, the inſurer, knew ſhe was a 
French built ſhip, 


It isa fact, that the ſhip loaded at Nevis, put out 


to ſea, ſprung a leak, put into St. Kitts, and was 
condemned. 
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C- nl for the DEFENDANT, 


& Pleaſe your Lordſhip, and you gentlemen of 
the Jury, I am c—n—| for the defendant, who 
is a merchant of eminence, and one of the 
reteran wrearnought vnierwriters They are an 
uſeful ſer of gentlemen, always ready to engage 
in any riſk, at a very ſmall premium. They 
are my very good friends, and often employ 
me to defend them from impoſitions, and alſo 
from paying, even when the caſe is clearly 
againſt them; for neither they, nor I, very well 
know how the mary intricate matters, they are 
concerned in, ſtand, until their caſes come before 
your Lordſhip, and you gentlemen of the 


Jury. 


* I muſt obſerve to your Lordſhip, that this in- 
ſurance is for a ſingle voyage, at and from Nevis 
to London, on the ſhip Mills Frigate, wich is 
the ſubſtratum of the voyage, ani it is a datum 
that the ſhip is able to perform her voyage unleſs 
ſome external accident fhould happen; that a ſbip 
incapable is no ſhip at all; that ibe owners know- 
ledge or ignorance of theſe circumſtances does not alter 
the caſe ; that if ſhe ſhould eventually appear inca- 
pable, from ſome latent internal defef?, of performing 
this voyage, ſhe is, on this account, incapable of be- 
ing the ſubjetft of ' inſurance, either on the body of 


* the ſhip or on goods, My brother on 1 of 
e 


the plaintiff miſtakes this caſe entirely. con- 
founds the two voyages, out and home, together; 
and urges, that the repairs done at London are 
ſufficient for both, although he knows full well 

| « that 
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that the ſhip met with very tempeſtuous weather 
on the voyage outward, and could ſcarce be kept 
from ſinking. His few facts appear ſtrong, but 
it is very well, he has not attempted to trouble us 
* with any more, leſt they might have been retorted 
* on himſelf, | 


vc 
ce 


& I (hall ſtate our facts, and your Lordſhip, 
* and the gentlmen of the Jury, will judge whe- 
* ther my brother or I have the ſounde/t bottom; 
„% quoad the ſhip.” 


It is a fact, that the ſhip did not touch at Ma- 
deira, for which port ſhe had goods on board in the 
dout ward voyage. 


It is a fact, that by the violence of the wind and 
ſqually weather off Madeira, ihe ſbip was much 
ſtrained, looſened, and put in a weak, leaky, and di- 
ſtreſſed condition. 


It is a fact, that the captain promiſed to get what 
repairs, were neceſſary to be made at &i. Kitts, done, be- 
fore the ſhip turned up to Nevis, 


It is a fact, that the captain, 4 remove the objec- 
tions, ſome people had of ſhipping ſugars in the Mills 
Frigate at Nevis, got lix captains to ſurvey her for 
the purpoſe of obtaining a loading. 


It is a ſact, that thoſe fir caprains reported, that the 
ſhip's making more water than uſual, was occaſioned by 
ſome neglects in caulking the ſaid ſhip; which might 
eaſily be made tight; and that the ſhip otherwiſe 
appeared to them to be ſtrong and ſound, and 

D 2 when 
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when caulked, would be fully ſufficient to carry a 
cargo of ſugars to London, 7 


It is a fact, therefore, that even the neceſſary re- 
pairs, promiſed to be made at St. Kitts, were not done. 


It is a fact, that the efabliſhed uſage and cuſtom 
was not followed, viz. An application to the judge of 
the Vice Admiralty court, either at St. Kitts or 
Nevis, before the loading of the cargo of ſugars, 
to order a proper ſurvey in regard to the looſe, weak, 
and diſtreſſed condition of the ſhip. 


It is a fact, that the ſhip, by an after-event, was | 
found inſufficient, owing to a natural decay or pre- 
vious damage, and unable to bear up with a loading 


of ſugars. ' 


It is a fact, that the ſhip was not condemned on 
account of that one recent leak, but upon account of 
the faſtenings of her bottom (chiefly bolts and 
ſpikes) being entirely decayed and cat up with ruſt, be- 
fides the riſk of her not bearing to be hove down, as 
ſhe is ſa very looſe, &c. 


It is a fact, that had the owners agent, in good 


time, attempted to put the ſhip in a condition fit for 


the voyage, it was impoſſible, or that the expence of 
the repairs would have been much more than the 
value of the ſhip and freight. 


It is therefore a fact, that the ſhip was in the 
pangs of a natural death previous io the commencement 


of the preſent inſurers riſk. 


> 
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It is a fact, that, if the inſurers had rebuilt the 
Mills Frigate, the owners would have got an almoſt 


new Engliſh-built ſhip in the room of an old 


Frenchman. 


Theſe facts will 4 courſe point out the general 
principles of the law, and every particular caſe muſt 
ſtand on its own foundation. OAK 


If ſurveyors, eſpecially thoſe not qual, ified according | 


to eſtabliſhed u/age and cuſtom, ſhall pronounce a ſhip 
capable, though, by an after event, the contrary 
ſhould be found; no regard ought to be paid to och 
ſurvey. 


If a ſhip approved and examined does come home 
ſafe, notwithſtanding certain hidden defects, the pre- 
mium is ſtill to be held, becauſe the inſurer has ſtood 


the uncertainty of the weather 3 z which, if ſevere, 


wight have ſent her to the bottom. | PPE. 


It is preſumed, that if any one ſtrictly purſues the 
principles of every particular caſe, it will not be im- 
poſſible to draw he juſt line of recoverable, and nat 
recoverable. 


The determination of latent defects depends on 
various circumſtances. Latent defects are admiſſible in 
ſome caſes, end not in others. A plank may only be 
racked on to a new ſhip, and omitted ta be 
thoroughly faſtened ; by which the Ty may be 
loſt. In that event the inſurer muſt pay. But if that 
omiſſion is found out before the ſhip has well left 
her port, it lies with the owner to Pay the expence 
of . it. 


If 
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If people will cavil and litigate matters which are 
' Quite clear, it is paſt the art of man to preſcribe laws 
ro prevent it; and the cauſe of this diſpoſition 
is the general ſelfiſhneſs of mankind. The 
cuſtoms and uſages of merchants. are common- 
ty founded on the rules of conveniency, equity, and 
ice, But in the preſent caſe, the conteſt is, 
Whether they operate freely in the one way or in 
the other; and it is a happineſs, that there are laws 
and juries to determine whenever new matter ap- 
pears, and to clear up all ſuppoſed intricate points. 


Dangerous miſchiefs and hardſhips will never, 
or very rarely, happen to merchants, when plans are 
well laid; nor to owners of ſhips, if every thing 
incumbent on them is fully complicd with, and 
Impoſſibilities not inſiſted on. 


It is not underſtood, nor does it appear by the 
preſent caſe, that an innocent freighter, who inſures 
his goods on any bottom, is equally reſponſible with 
the owner of the ſhip, that there 1s no internal de- 
fect in the ſhip, &c. as not being in fact ſea worthy ; 
nor that he will be prevented from the recovery of his 
loſs. g 


This paragraph in the Cas, &c. ſeems to be 
thrown in with a view to occaſion the greater ferment, 
and to make the cafe of the ſhip more lamentable. 
At preſent it is ſufficient to declare, that ſuth a hard- 
thip on freighters appears extremely unjuſt; but un- 
til ſuch a hard caſe ariſes, it is needleſs to enlarge 


upon it. 
The principle of ſea-worthireſs in regard to a 


ſhip, as contended for by the def. ndant's council, 
can 


Wot 


can never be injurious to the byneft merchant z, but 
will rather excite the neceſſary care, that no ſhips be 
put up for freight, but ſuch as are in fa capable of 
performing the vage and preſerving his property. 
W herefore it is adviſcable, that, when Mr. A. is 
„ p:/ſeſſed of a veſſel, and puts in a maſter, in ubm 
* by» confi ies, Sc. he conſider, that the captain is 
& his agent; that his mecr orders to uſe his beſt en- 
© deatours, and ſpare ro expences to put the ſhip in a 
* proper condition fir ſailing, will not ſcreen ber from 
& the natural decay which wall of courſe happen, and 
« is out of the captnin's power to prevent; ſuch as 
the impoſſibility of iron bo'ts keeping timber to- 
gether, either in rough or ſmooth waters, longer than 
a certain time. However willing the captain may be 
to think right, and do every thing that is in his con- 
ception neceſſary, yet the law and juries are open to 
examine and judge of his conduct, which examina» 
tion implies no imputation of fraud on either owner 
or captain; and if it is found that the captain at- 
tempted to work miracles, that is, to fit out for ſea 
a ſhip which ought to be broke up, the failure muſt 
revert upon the owners. 


The general opinion of merchants ſtrikes com- 
monly at firſt, accordingly as a particular point is 
Rated, without conſidering whether it was right or 
wrong ſtated, and without examining as to the recti- 
tude of the thing ſaid to be done, or the poſſibility 
of its being done. Wherefore, without à due conſi- 
deration of every circumſtance, there can be no juſ? 
reaſoning. SS 


The rules for inſurance are plain and eaſy ; and 
there cannot be a doubr, that diſintereſted perſons 


©1608 7] 


will always be able to judge agreeably to equity and 
the cuſtom of merchants. 


T) he doctrine of ſea-· worthineſs of a ſhip is a moſt 

important matter. It is not only a check againſt 
the frauds of diſhoneſt men in regard to property, 
but it preſerves the lives of many uſeful members 
of ſociety, and ſaves families from the utmoſt 
affliction and miſery. 


With regard to the Truman, Comyn, being 
obliged to be unloaded, ® and put into a dock, owing. 
dWoa neplct in the cauiking her about the head; that 
4 might have happened; ard if ſbe had been ſunt, 
the underwriters muſt have paid the loſs, but they 
were not called upon to pay tie expence of repairing 
that defect: it was defrayed by the owners; and by 
applying the law maxim, it will be found to be a 
charge they mult neceſſarily pay, and which defer? 
muſt bs made gocd, to make the ſhip really ſea-worthy z 
1 the aſſured's meer opinion of the ſufficiency of a 
} | ſhip will not always do. D-fes and negledts mult 
1 «oi both be anſwered for in particular caſes, although 
| both may be equally unknown to the aſſured. 
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There is great difference between accidental — 
| #1 defects or neglects, and capitol ones; both of whic 

tk * are to be judged of by jurics, who have it in their 
power to check the ſeverity of the Jaw. 


"nt There ſeems to have been a very capital neglef, by 
| | which the owners are ſuffering more and more daily 


che returned from the Downs to Sheerneſs, to get that neg- 
le& repaired. 3 
| from 


| 
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from the law charges , viz. of a legal ſurvey on the 
ſhip's firſt arrival at St. Kitts, when it would have 
been by the ſurveyors probably declared, agreeably 
to the captain's letter, and alſo his proteſts ; that the 
looſening of the planks, timbers, and faſtenings, 
was occaſioned by the violence of the weather to ſuch 


a degree, that ſhe could not proceed further; and 


therefore they condemned her. Had this been imme- 
diately done, the owners would have had a much 
better and more feaſible plea for a demand upon the 
inſurers on the outward bound voyage, as the diſ- 
aſter happened during their contract, which is paſt 
controverſy. But it ſeems to be the eſtabliſhed uſage 
and cuſtom for ſome gentlemen to conclude, that 
theſe valiant underwriters are partnerſhip-brethren, and 
no matter againſt which of them the law · battery is 
opened, if the captain has ſome how committed a 
neglect. However it is not here meant, that the 
owners would be entitled to recover from the inſurers 
outward : For by the whole of the caſe, the ſhip, 
even before ſhe left London, was in a deep con- 
ſumption. | 


With regard to owners being reſponſible for 
cargoes, it ſeems not improper that they ſhould iz 
particular caſes be anſwerabl: to freigbiers for the 
amount of goods received on board very bad ſhips. 
For example, ſuppoſe a ſhip with ſuch a wretched 
bottom, that a hogſhead of ſugar or a block of tin, 
plumps through it all at once, unobſerved by the 


The owners have applied for a third trial in the court of 
Common Pleas, which has been rejected, and have thereupon 
brought an action in the Court of Exchequer, to have their 
caſe tried there 3 but as they have fowed they muſt reap. 


E 


captain, 
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captain, and yet the ſhip might be ſaved; in this 
caſe, the owners would unqueſtionably be anſwerable 
for the hogſhead or block of tin loſt. And if a 
captain makes /o grand à negled, as to warp out of a2 
harbour without à rudder, or to ſail without a bow- 


ſprit, he muſt return for them, and procure them 


at the owners expence. Or if any bad conſequences 
follow on ſuch neglects, the owners would probably 
be made to ſuffer, If a captain neglects to make a 
proteſt after violent weather, which has damaged 
the cargo; it is the eſtabliſhed uſage and cuſtom 79 
recover the loſs off the ſhip or cwner ; imputing the 
damage to ſome latent defect in the ſhip. Orif a 
captain neglects to get a ſurvey taken, when pun- 
cheons of rum or pipes of wine are run out, of their 
having been properly ſtowed, the ſhip is anſwerable. 
And if a captain makes a proteſt after bad wea- 
ther, repreſenting the ſhip to be /ooſened, and in a 
weak, leaky; diſtreſſed condition, who will ſay he did 
not know it, or that he acted with propriety in ap- 
plying for a ſurvey of brother captains for the pur- 
poſe of obtaining a loading, inſtead of applying, 
agreeably to the eſtabliſhed uſage and cuſtom, to the 
judge of the Vice Admiralty court, to have the diſ- 
eaſe of the ſhip remedied according to law and the 
prattice in ſuch caſes ? 


With regard to ill conſequences from the principle 
of the neceſſity of ſea worthineſs of ſhips proving in- 
jurious to the underwriters; they muſt take their 
chance of that, and depend, that captains will eaſily 
perceive, they are in no danger of recovering their 
real loſſes, notwithſtanding this particular caſe ; be- 
ſides, for their own reputation, though honeſty will 


generally bind them, they will act the part of ſkilful 
| 6 mariners, 


A 
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mariners, and not ſhamefully take to their boat 


' while there is a poſſibility of ſaving the ſhip from 


ſinking, or running her aſhore to ſave the cargo, 

Even in the preſent miſerable caſe, had the ſhip 
been run on ſhore, the underwriters muſt have paid 
nearly the value of what ſhe ſold for at St. Kitts, 
notwithſtanding all neglects; but by no means a 
ſum equal to the charge of rebui/ding the ſhip. 


Had this old ruſty-bolted worn-out ſhip been 
eſtimated, ſhe could not probably have been valued 
at more than what ſhe did fell for, when con- 


demned. 


It is often the caſe in the ſales of various ſorts of 
merchandizes, where latent damages cannot be ſeen, 
that the goods are warranted ſound, or defects allow- 
ed for. And it is become neceſſary, that horſe- 
jockies ſhall warrant their cattle ſound, to prevent 
impoſitions on ignorant people. Is it not therefore 
highly proper, that ſhips ſhall be made tighr. 
ſtaunch, and in good condition, fit for the 
to inſurers, who have ſo ſmall a premium as 5 -. 


64. per cent. for the many various ri q Currin: 


long paſſage from the Weſt-Indies ; ſuch 
tempeſts, hurricanes, loſs of maſts, numc tous 
damages, and the unſkilfulneſs of ſome marina 


It is hoped, that every inſurer, who underwritc; 
ſhips or goods under the new propoſed clauſe ; har 
ticularly agreeing, that any inſufficiency watt 
* of the ſhip unknown to the aſſured or bis «© !: 17 
* agents, ſhall not prejudice this inſurance,” | 
be particularly careful as to the built, age, 
quality of the ſhips, _ may engage with. 
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ſkip with the toregoing uſeleſs clauſe, yet no doubt 


NI. 


even with this clauſe, an inſurer will not be obliged 
before twelve diſcerning men to pay an imaginary, 
but only the juſt value of a ſhip, on full convic- 
tion of her real worth, both external and internal. 
Nor ought the inſurers in the preſent caſe to have been 
liable, had even this mighty clauſe been inſerted in the 
owners policy, In regard to the inſurance of goods, 
this clauſe ſeems a very proper one, as it is not to be 
ſuppoſed, that a ſhipper can have time or acceſs to 


Know the real character or quality of every ſhip, 


he muſt of neceffiry put his goods on board of. 
But if an owner, dr bole buſineſs it is to kniw the ori- 
gin, age, auaiity, und furniture of his ſhip, ſhall inſiſt 
on that clauſe, it will give room for ſuſpicion, that 
there are defects he does not chuſe to ſtand the 
riſque of, and therefore no ſhip under that ſtipu- 
laticn, but ſuch as are well known, if an owner will 
have it fo, ſhould be wrote without a higher pre- 
mium. Ie is amazing, that there is ſeldom any 
difference of premiums on the ſame voyage, to 
make diſtinctions as to the quality of ſhips, there 
being many of equal burthen, which coſt four times 
more than others, and which will ſtand out a ſtorm 
ten times better, 


The famous new propoſed clauſe in regard to the 
bills of loading for goods, the danger of the ſeas 
ard any inſufficiency of the ſcip unknown to the 


'& owners or their agents only excepted,” may be very 
convenient to owners of bad ſhips, but will not be 


reliſhed by ſhippers, who have the choice, whether 
to ſhip with or without it. 


Mr. Hayley, although he wrote the body of a 


Way 
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was doubly attentive to her condition, But this 
neither adds to, nor ſubſtracts from the queſtion 
in debate, which is, After a ſhip is locſened, weak, 
leaky, and in a diſtreſſed condition on a former voyage, 
not ſurveyed agreeably to the eftabliſhed uſage and cuſ- 
tom ; is inſured on a new voyage ; takes on board a 
heavy loading, which ſhe is unable to bear up inder; 
ſprings only one leak, wich might eaſily be made tight 
again, being the only demage within the riſque, and is 
condejamed becauſe of her belts and ſpikes being entirely 
decayed and eat up with ruſt, ber planks much ſtarted, 
&c. whether the inſurers ſhall pay for rebuilding of 
this hip, or any imaginary price for her, or whether 
ſhe ſhall be aid remain the property of ber original 
owners? It does not appear that ſuch a clauſe will 
have the wondrous influence, ſome gentlemen may buoy 
themſelves up w3th the blind ſecurity of; for it is hoped 
that juries will always find out the equitable and juſt 
rule in all caſes before them, notwithſtanding of, 
and in oppoſition to, all /pectous evaſions which words 
can expreſs. 


Some particulars in the Appendix to the 
Cass, Sc. ſeem hardly deſerving of any anſwer, 
though others are, Nor was it needful to pro- 
long this reply to one third of its preſent length, to 
convince ſeveral intelligent merchants and others, 
that no new nor dangerous doctrine has been intro- 
duced by the Jaſt deciſion in this cale; but as the 
writer has endeavoured to go through and confute 
every paragraph and argument made uſe of on be- 
half of the owners, he begs indulgence in a few 
obſervations more *. 3 

It 


® This reply was ready, and ſent to the Printer the 23d In- 
fant April, 1766, on which day an anſwer appeared in the 
| Ledger 
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It is elcar by the Appendix, and the publiſhing 
of the captain's letter, that every inſinvation of par- 
tiality was entirely , oundleſs, the casE having 
contained every eſſential part of that letter, and 
nothing can be drawn from it, in favour of the in- 
ſurers more, than from the particulars pointed out. 


It was fully froved in court, that the ſhip was con- 
demnetd on account of the imfratiicohilily of repairing 
her at St. Kitts, &c. Suppoſing the ſhip had 
ſailed with 2 fine breeze and {m-uth fea, and when 
off North America, had accidentally ſprung the leak, 
and put in there, no material difference could pro- 
perly have accrued to the benefit of the owners; 
Ledger to the ſenſible remarks in that paper of the 18th, on 


ſome particulars of the Owxers Casz, The writer herecf 
cannot pals over in filerce, the imaginaty cate therein ſtated, 


with the view of ſhewing the impc ſubility of gaining the pre- 
minm, in circumſtances there mentioned, any more than in the 


caſe of the ſhip in debate.“ The ſhip A was infuicd in Lon- 
don on the-10th of June, [-t or not loſt (as is expreſſed in 
« ali policies) at and from Boſton to London. This ſhip on 
* the firſt of June was burnt in the harbour of Boſton, Is 
* this Joſs, Sir, recoverable on your principle or not?” A 
ſt:ange queſtion indeed, from a gentleman who muſt know, that 
the inſurers riſque commences from her arrival at a certain ſpe- 


 Cified place, or from the date of the letter, which orders the 


inſurance under the warrantee, that the ſhip was then in good 
plight, and not burnt. Can that cafe have the ſmalleſt aSnity 
to that of the Mills Frigate, whoſe defects and decay were ſo 
clearly proved to have happened before her arrival at Nevis? 
The caſe would be ſimilar, if it was proved that the owner 
of the ſhip A ſent a pigeon with the letter, which brought it with- 
in the nine days after the Thip was burnt, and before the policy 
was written. It is a mockery on mankind to make ſuch a com- 
jr However, it will have this good effect, to ſerve as a 
ey to the whole of the plauſible arguments in the owners am- 
biguous caſe, on a more accurate reviſal of it. 1 
The writer of the Owners Cafe has adopted the word ede 
in the room of the more familiar words, wear and tear, which 
are never paid for by inſurers, although only diſcovered after a 
diſallec has happened. 
for 
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for the proteſt could not heneftly have related that 
the leak was occaſioned by the violence of the wea- 
ther; and when the cargo would have been un: 
loaded, the latent defef7s would have appeared; and 


on no jujt ground could the inſurers have been made 


liab!d 40 rebuild the ſhip, even at a port where new 
materials could be had cheap, &c. as it is always 
the eſtabliſsed uſage and cuſtom, that unieſs the o- 


teſt poin's out bw, and in what particulars, the ip 


has ſuffered, te owners are nat entitled to r. gcc vef. 
But it is too common for captains to repreſent gales 
of wind in a very terrible manner, to throw all the 
burden they poſſibly can on the ſturdy uaderwriters, 
who are thereby often unjuitly taken in. 
fore, whether the ſhip had been rebuilt or con- 
demned in North America, the caſe ought to have 
ſtood exactly the ſame, as it does by lier putting 
back to St. Kitts. 


It is perfectly clear, that when 4 ſhip ts refted 


with new materials, ſhe becomes more valuable, 
and that owners ought to pay for what they get. 


The inſurers in that event, however, would have 
ſuffered ſomething, ſuch as charges of going iato the 
port, unloading the cargo, Sc. but which the 
owners would not have been gainers by. 

If the ſhip had been rebuilt in North America, ſhe 
would then have carried the goods and got the freight; 
but if there condemned, the inſurers ought not 
to pay, conſidering, that the latent defects and natural 
decay were the cauſe of the ſhip's inability to go on 
* London : more eſpecially from the hiſtory given 
in 


Where- * 
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in the captain's letter, of the diſaſtrous ſituation the 
ſhip was in, on the voyage outward, and that no le- 


gal ſurvey was made on ber firſt arrival at St. Kitts. 


The eſtabliſhed uſage and cuſtom is, never to pay da- 
mage, until full proof of ſuch damage having been oc- 
caſioned by the violence of the wea!her, within the term 
of the contra, and of the voyage inſured. 


Old latent defects ought never to be made good 
by the underwriter. Yet the underwriters who are 
engaged in bad ſhips run plenty of riſques; the 
chance of foundering, the neceſſity of cutting away 
of maſts, when the ſhip, by hidden defects, proves 
leaky, or if ſhe is run aſhore, of being en- 
tirely demoliſhed. The beſt new ſhip, with one /e- 
cret defect or negleft, may by that means be wholly 
deſtroyed. From theſe inſtances, therefore, every 
perſon of tolerable diſcernment will perceive, that 
the queſtion before the public is, not what was the 
mere opinion of ſuperficial ſurveycrs ; but what is in 
fact, the real naked truth, taken from the captain's 
6wn evidence, and by a legal ſurvey. 


The cuſtom of merchants, and common ſenſe, will 
thereupon be found 101 io impoſe upon the aſſured any 


hard neceſſuy of warranting to the underwriters that 


which it is impoſſible fer them to know or warrant z 
but that, when his ſhip is tothe fulleſt demonſtration 
worn out, he mult rebuild her at his own expence 
or whether he does or does not, order every, repair 
to be made on his ſhip, which the underwriter bim- 


ſelf would or could recommend, if be had been the com- 


mander of that ſhip, yet if the adequate repairs are 


not 


t 37 1 
pot done, be bon be the ace e Can th me 
expect, the inſurer will not inſiſt on ſuch juſtice as 
this? e 


* — 


This reply to the CAs Ex, &c. is now ſubmitted to 
the public, and according as they determine, will de- 
pend the future propriety of the aſſured's fulfilling 
the contract on his part, agreeably to the long eſta- 
bliſhed uſage and cuſtom, as well as his giving the 
premium to the untlerwriters for ſtanding the equi- 
table riſk in his ſtead. 


It is hoped that this will be found to be a fair 
and ſuitable Anſwer on the part of the underwriters, 
without giving offence to the owners of the ſhip, 
to the captain, or the compiler of their casz, who 
are all conlidered to be gentlemen of the moſt up- 
right intentions (however much they may be mi/- 
taken in this point) and which is confirmed by the 
general opinion of the public, who hitherto alſo 
pals ſentence on their ſide of the queſtion, 


The public will be pleaſed to underſtand that the 


writer is not to be conſidered as partial to the in- 


ſurers; for if any of them was to publiſh a Caſe 
too favourable to themſelves, he would be equally 
ready to vindicate the cauſe of the honeſt merchant ; 
but deſires the diſcuſſion of no more points in this 
way, being very heartily tired of the preſent ſub- 
ject. He mult therefore beg to be excuſed, though 
he leayes ſome inaccuracies, which more leiſure, 

could 
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HE 
could he have beſtowed it, ww have given him 


an opportunity of correcting, ſo as to have render- 
ed the piece ſomewhat more worthy the attention of 


the intelligent reader. 
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